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呻 D STATES OF A卜彊ERICA,
No l:17-cr―

Plalntl範

v                        HON
U S Dis● ct Judge

ROBERT DANIEL HERR,

Defendant

PLEA AGREEヽ伍M

This constitutes the plea agreement between Robert Daniel Herr and the United States

Attomey's Orlce forthe Westem Di"Hct of Michigan lhetel.lis Ofthe agreement are as

fon。、vs:

l   ne Defendant Attees to Plead Guiltv  The defendant agrees to plead gullけ

to the hfo..llation The lnforllllaton charges the defendant薇 th dlstnbunng fentanylin

宙olation of Tltle 21,United States Code,Sec● on 841(al(1)and(b)(lXC),and Title 18,United

States Code,Sechon 2

2  Pleato hfomaton ■ e defendant gives up the Hghtto hdlctment by a grand

juり and agrees to plead gullty to the mananon charglng hlm宙 th dlttibttng fentanylin

宙olation ofTitle 2 1,United States Code,Seclon 841o(1)and OxlXC),and TiJe 18,United

States Code,Section 2

3   ne Defendant Under,ands the Crime   Ll order for the defendant to be guilサ

of宙olating TiJe 21,United States Code,Section 841(a)(1),it must be true thatthe defendant
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knowingly distributed fentanyl. The defendant is pleading guilty because the defendant is guilty

of the charge as described.

4. The Defendant Understands the Penalties. The statutory maximum sentence

that the Court can impose for a violation of Title 21, United States Code, Section 84l(a)(l), is

the following pursuant to Title 21, United States Code, Section 8al@)(t)(C):

a- tw€nty years' imprisonment;

b. not less than three years and not more than a lifetime ofsupervised

release;

c. a $1,000,000 fine; and

d. a $100 mandatory special assessment.

The defendant agrees to pay the special assessments at or before the time of sentencing unless

the defendant affirmatively demonstrates to the Court that he lacks the ability to pay.

5. Probation/Parole/Suoervised Release Revocation. The defendant understands

that if the defendant is presently on probation in another case, the conviction in this case may

result in revocation of such probation.

6. Supervised Release Defined. Supervised release is a period oftime following

imprisonment during which the defendant will be subject to various restrictions and

requirements. The defendant understands that if he violates one or more ofthe conditions of

any stpervised release imposed, he may be retumed to prison for all or part ofthe term of

supervised release, which could result in the defendant serving a total term of imprisonment

greater than the statutory maximum stated above.

，

¨
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7. Cooperation in Criminal Investigations. The defendant agrees to fully

cooperate with the Federat Bureau of Investigation, the Berrien Cormty Sheriffs Department, the

Benton Township Police Department, the U.S. Attomey's Offrce, and any other law enforcement

agency in their investigation of the charges contained in the Information as well as the

investigation of crimes over which they have actual or apparent j urisdiction. The defendant's

cooperation will consist ofall steps needed to tmcover and prosecute such crimes, including, but

not limited to, providing investigators with a full, complete and truthful statement conceming the

defendant's knowledge of any and all criminal aaivity of which he is aware; truthfr ly

answering investigators' questions; meeting with prosecutors before testrfuing; truthfully

testifoing before grandj uries and in any court proceedings; and providing all relevant tangible

evidence in the defendant's possession or under the defendant's control, including, but not

limited to, objects, documents, and photographs. The defendant's obligation to cooperale under

this paragraph is an affrrmative one and includes the obligation to voluntarily come forward with

any and all information which the defendant should reasonably know will assist in the

investigation of other criminal activity. The defendant will not commit any criminal offeme

during the course of his cooperation with the United States. The defendant will submit to

polygraph examination(s) upon request. The defendant's obligation under this paragraph is a

continuing one, and shall continue after sentencing until all investigations and prosecutions in

which the defendant's cooperation is deemed relevant by the U.S. Attomey's Office have been

completed.

3
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8. The United Stales Attomev's Office Aerees.

a. Acceptance of Resoonsibilitv. The U.S. Attomey's Offtce agrees not

to oppose the defendant's request for a two-level reduction ofhis offense level for acceptance of

responsibility under Section 3E1.1(a) of the United States Sentencing Guidelines ("the

Guidelines"). However, the U.S. Auomey's Office reserves the right to object to the

defendant's request ifit subsequently leams of conduct by the defendant that is inconsistent with

the criteria set forth in the Commentary to Section 3El.l. Should the Court grant a twolevel

reduction as provided herein, the U.S. Attomey's OffEce will morrc the Court to grant an

additional one-level reduction ifthe adjusted offense level is 16 or greater pursuant to Section

3El l(b).

b. Section lBl.8 Protection for Proffered/Cooperative Statements. The

U.S. Attomey's Office agrees that information provided by the defendant through the

defendant's proffe(s), and any information provided pursuant to the defendant's promise to

cooperate as described in this agteement, will not be wed by the govemment to enhance the

defendant's sentence, in accordance with Section lBl.8 ofthe Guidelines, and according to the

terms of the written agreement entered into between the parties immediately prior to the

proffe(s). It is expressly trnderstood however, that such informatron may be used by the

govemment at sentencing iFthe defendant takes a position al sentencing that contradicts

information provided by the defendant pursuant to this ageement or any proffer agreement.

c. Possibility of Sentence Reduction Motions. The U.S. Attomey's Offrce

will decide whether to file a motion for departure or reduction of sentence pursuant to Section

5Kl.l of the Guidelines, l8 U.S.C. $ 3553(e), and./or Rule 35(b) of the Federal Rules of Criminal
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Procedure. The defendant fully understands that such a motion may be made pursuant to law if,

and only if, the defendant fully cooperates with the govemment and materially and substantially

assists the govemment in the investigation or prosecution ofothers. The determinations of

whether the defendant has provided substantial assistance to the United States, or to designated

state or local law enforcement authorities, and of which type of motion to file, will be made in

the sole discretion of the U.S. Attomey's Office. The defendant acknowledges thal the benefits

already conferred on him under this agreement wrll be considered by the U.S. Attomey's Office

in its exercise of that discretion. The defendant fi.rlly understands that this paragraph is not a

promise by the govemment to file a motion for departure or to reduce a sentence. Additionally,

the defendant understands that, even ifsuch a motion were filed, the Court has complete

discretion to grant or deny the motion. Furthermore, if the Court were to grant the motion, the

Court-not the govemment-would decide how much of a departure or sentence reduction the

defendant receives based upon the nature and extent ofthe defendant's assistance. The

defendant acknowledges and agrees that he may not appeal the Court's exercise of its discretion

in granting or denying a motion for departure or reductron of sentence, ifsuch a motion is made.

9. The Sentencine Guidelines. The defendant undersands that, although the

Guidelines are not mandatory, the Court must consult the Guidelines and take them into account

wfien sentencing the defendant. The defendant understands that the Court, with the aid of the

presentence report, will daermine the facts and calculations relevant to sentencing. The

defendant understands that the defendant and the defendant's attomey will have the opportunity

to review the presentence report and to make objections, suggestions, and recommendations

conceming the calculation of the Guidelines range and the sentence to be imposed. The

Case 1:17-cr-00023-GJQ   ECF No. 2 filed 01/20/17   PageID.6   Page 5 of 10



defendant firther understands that the Court shall make the final determination ofthe Guidelines

range that applies in this case, and may impose a senterce within, above, or below the Guidelines

range, subject to the statutory maximum penalties described elsewhere in this agreement. The

defendant further understands that disagreement with the Guidelines range or sentence shall not

constitute a basis for withdrawal ofthe plea"

10. There is No Asreement About the Fina] Sentencine Guidelines Ranpe. The

defendant and the U.S, Attomey's Office have no agreement as to the applicable Guidelines

factors or the appropriate Guidelines range. Both parties reserve the right to seek any sentence

within the statutory maximum, and to argue for any criminal history category and score, offense

level, specific offense characteristics, adj ustments, and departures.

I l. Waiver of Constitutional Rights. By pleading guilty, the defendant gives up

the right to persist in a plea of not guilty and the right to a speedy and public trial by jury or by

the Court. As a result ofthe defendant's guilty plea, there will be no trial. At any trial, whether

by jury or by the Court, the defendant would have had the following rights:

a The right to the assistance of counsel, including, ifthe defendant could not

afford an attomey, the right to have the Court appoint an dtomey to repres€nt the defendant.

b- The right to be presumed innocent and to have the burden ofproofplaced

on the govemment to prove the defendant guilty beyond a reasonable doubt.

c. The right to mnfront and cross-examine witnesses against the defendant.

d. The right, ifthe defendant wrshed to testrfu on the defendant's own behalf

and present evidence in opposition to the charges, including the right to call witnesses and to

subpoena those witnesses to testiry.

6
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e. The right not to be compelled to testify, and, ifthe defendant chose not to

testify or present evidence, to have that choice not be used against the defendant.

f. By pleading guilty, the defendant also gives up any and all rights to pursue

in this Court or on appeal any afErmative defenses, Fourth Amendment, or Fifth Amendment

claims, and other pretrial motions that have been filed or could be filed.

12. Waiver of Other Riehts.

a. Aooeal and Collateral Attack.

i. Waiver. In exchange for the promises made by the govemmant in

entering this plea agreemant, the defendant waives all rights to

appeal or collaterally attack the defendant's conviction, sentence,

or any other matter relating to this prosecution, except as listed

below.

ii. Exceotions. The defendant may appeal or seek collateral reliefto

raise a claim, if otherwise permitted by law in such a proceeding,

on the followng grounds:

A. the defendant's sentence on any count of conviction

exceeded the statutory maximum for that count;

B. the defendant's sentence was based on an unconstitutional

factor, such as race, religion, national origin, or gender;

C. the guilty plea was involuntary or unknowing; and

7
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D. an attorney who representd the defendant during the

course ofthis criminal case provided ineffective assistance

of counsel.

iii. If the defendant appeals or seeks collateral relief, the defendant

may not present any issue in the proceeding other than those

described in this subparagraph.

b. FOIA Reouests. The defendant hereby waives all rights, whether

asserted directly or by a representative, to request or receive from any department or ag€ncy of

the United States any records pertaining to the investigation or prosecution of this case, including

without limitation any records that may be sought under the Freedom oflnformation Act, 5

U.S.C. $ 552, or the Privacy Act of 1974, 5 U.S.C. $ 552a.

c  Hvde W激 ver The defendant acknor,r4edges, by his vohmtary

admission of guilt, that the position of the U.S. Attomey's Office in this case is not vexatious,

frivolous, or in bad faith, and he hereby disclaims and waives any right to make any clarm for

attomey fees.

13. The Court is Not a Party to this Agreement. The defendant understands that

the Court is not a party to this agreement and is under no obligation to accept any

recommendation by the U.S. Attomey's Office or the parties regarding the sentence to be

imposed. The defendant firther mderstands that, even ifthe Court ignores such a

recommendation or imposes any sentence up to the maximum established by statute, the

defendant cannot, for that reason, withdraw his guilty plea, and he wrll remain bound to futfill all

his obligations under this agreement. The defendant understands thar no one-not the
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prosecutor, the defendant's attomey, or the Court --can make a binding predrction or promise

regarding the sentence the defendant will receive, except that it will be within the statutory

maximum.

14. This Asreement is Limited to fte Parties. This agreemort is limited to the

U.S. Attomey's Office for the Westem District of Michigan, and cannot bind any other federal,

state, or local prosecuting, adminisrative, or regulatory authority. This agreement applies only

to crimes committed by the defendant. This agreement does not apply to or preclude any past,

present, or firhrre forfeiture or civil actions.

15. Consequences of Breach. If the defendant breaches any provision of this

agreement, whether before or after sentencing, the United States shall have the right to terminate

this agreement, or deny any or all benefits to which the defendant would otherwise be entitled

under the terms of this agreement. In the event that the United States eleas to terminate this

agreement, the agreement shall be considered null and void, and the parties shall retum to the

same position they were in prior to the execution of this agreement, as though no agr@ment ever

existed. In such an event, the defendant shall remain liable for prosecution on all original

charges, and the United States shall be free to bring such additional charges as the law and facts

wafl'ant. The defendant further agrees to waive and forever give up his right to raise any clar m

that such a prosecution is time.barred ifthe prosecution is brought within one (l) year of the

breach that gives rise to the termination ofthis agreemant.

16. This is the Comolete Aereement. This agreement has bean entered into by

both sides freely, knowingly, and voluntarily, and it incorporates the complete understanding

between the parties. No other promises have been made, nor may any additional agreements,
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rmderstandings, or conditions be entered into unless in a writing signed by all parties or on the

record in open court.

I have read this agreement and carefirlly 6llssrrssed every part of it with my atomey. I
rmderstand the terms of this agreement, and I voluntadly agree to fiose terms. My attomey has
advised me ofmy rights, ofpossible defenses, of the sentencing provisions, and of the
@nsequences of entering into this agreement. No promises or inducements have been made to me
other than those contained in this agreement. No one has threatened or forced me in any way to
enter into this agreement. Finally, I am satisfied widr the representation of my attomey in tris
matter

/'/6- r z
Datc

I am Robert Daniel Herr's attomey. I have carefully discussed every part ofthis
agreement with my client. Further, I have fully advised my client of his rights, of possible
defenses, ofthe sentencing provisions, and ofthe consequences ofentering into this agreement.
To my knowledge, my client's decision to enter into this agreement is an informed and voluntarv
one.

PARCK A NIILES,JR
United States A“mey

M

Attomey for Defendant
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ROBERT Dκ NIEL HERR

PAUЦバ ]ANCn「 SRI
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